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U.S. Accession to the Law of the Sea Convention? A Challenge
for America’s Global Leadership

Roncevert Almond

Abstract

This  article  reviews  the  potential  for  United
States  accession  to  the  United  Nations
Convention on the Law of the Sea (UNCLOS)
under  the  current  U.S.  leadership,  the
administration  of  President  Donald  J.  Trump
and  the  Republican-controlled  Congress.  The
strategic  significance  of  U.S.  ratification  of
UNCLOS is demonstrated by U.S. claims and
rights  in  areas  subject  to  geopolitical
contestation  such  as  the  Arctic  and  South
China Sea. More broadly, the United States has
a  compelling  interest  in  preserving  the
international  order and protecting the global
commons,  as  embodied  in  the  terms  of  the
treaty. Despite clear evidence that ratification
is in the U.S. national interest, UNCLOS faces
the obstacle of continued Senate inaction and
the  chal lenge  of  a  domestic  pol i t ical
atmosphere suspicious of international law and
institutions. President Trump, as a Republican
leader and populist  dealmaker,  may be well-
positioned  to  overcome  domestic  political
opposition  and  achieve  a  vital  U.S.  foreign
policy  objective  that  has  eluded  his  White
House predecessors.
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When at the steps of the Louvre, turn your gaze
toward Rue de Rivoli, to a work of Parisian art,
the Palais-Royal (originally the Palais-Cardinal),
the  former  residence  of  Cardinal  Richelieu.
Richelieu  is  credited  with  articulating  the

principle of raison d’État, the national interest,
as a transcendent entity,  an ideal above and
beyond the private concern of  statesmen. As
Louis XIII’s chief minister, during the religious
wars  of  the  17th  century,  he  rose  above
confessional  loyalties,  allying Catholic France
with Protestant powers in order to maintain the
European balance of power. In the Testament
Politique,  Richelieu’s  political  manual,  he
observed: “The public interest must be the sole
end of the prince and his councilors.”

In  Washington  today,  we  have  f resh
opportunities  to  assess  the  raison  d’État  as
defined by the current U.S. leadership: the new
Trump  administration  and  a  Republican-
controlled Congress.  One significant measure
will  be  whether  the  United  States  finally
ratifies  the  United  Nations  Law  of  the  Sea
Convention (“UNCLOS” or the “Convention”),
the comprehensive treaty regime that governs
activities  on,  above  and  below  the  world’s
oceans.  Although  the  United  States  was  an
original architect of the treaty, Senate advice
and consent to ratification has remained stalled
through  three  successive  presidential
administrations.  For  more than 20 years  the
national  interest  has  fallen  victim  to  the
confess iona l  na ture ,  the  hardened
doctrinarism, of modern American politics.

Now a  powerful  tide  of  populism has  swept
over the banks of the Potomac – one that is
suspicious  of  globalization,  international  law,
and technocratic bodies. A heightened sense of
nationalism  is  threatening  to  contract
Washington’s view of the global order and the
United  States’  role  therein.  The  recent  U.S.
withdrawal  from  international  agreements

https://www.google.com/maps/place/Le+Palais+Royal/@48.8628622,2.3330139,965m/data=!3m1!1e3!4m5!3m4!1s0x0:0xcdcb526c397f16f5!8m2!3d48.8637566!4d2.3371267
http://www.editions-perrin.fr/livre/testament-politique/9782262035921
http://www.editions-perrin.fr/livre/testament-politique/9782262035921
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involving global  trade and climate change is
symptomatic of this dynamic. In this context,
can  Congress  elevate  the  national  interest
above  narrow  partisan  aims?  Will  President
Donald  J.  Trump  exercise  the  necessary
leadership  to  realize  an  objective  that  has
eluded  his  White  House  predecessors?  Only
Washington can address these questions. Make
no mistake,  though,  the answers will  have a
global ripple effect, from the melting plates of
the Arctic Ocean to the choppy waves of the
South China Sea.

From Insider to Outsider

Following  nearly  a  decade  of  negotiations,
UNCLOS was completed on December 10, 1982
at Montego Bay, Jamaica. Even at that time, the
United States refused to sign the treaty. This
despite the fact that America was the largest
beneficiary in terms of territorial gains under
the newly codified regime. The United States,
along  with  other  industrialized  states,  took
issue with aspects of the treaty (Part XI), which
dealt  with  deep  seabed  resources  beyond
national  jurisdiction.  Largely  at  Washington’s
instigation, negotiations continued and resulted
in the Agreement relating to Implementation of
Part XI of the Convention (1994 Agreement),
completed in New York, July 28, 1994.

Determining that  the remaining deep seabed
issues  were  resolved,  on  October  7,  1994,
President  Bill  Clinton  transmitted  the
Convention  and  the  1994  Agreement  to  the
Senate for advice and consent. On November
16,  1994,  UNCLOS  entered  into  force,  but
without  accession  by  the  United  States.  The
1994 Agreement entered into force on July 28,
1996,  also without  U.S.  ratification.  To date,
the  treaty  remains  one  of  forty-five  treaties
(one  dating  back  to  1945)  awaiting  Senate
action – an institution once referred to as the
“world’s greatest deliberative body.”

As a result, the United States remains off the
list  of  168  state  parties  to  UNCLOS,  a  list
which includes all other major maritime powers

such  as  Russia  and  China.  In  practice,  the
United States has accepted and complies with
nearly all the treaty’s provisions (though it is
formally bound by none).

For  example,  on  March  10,  1983,  President
Ronald  Reagan  relied  upon  UNCLOS  when
issuing Proclamation 5030 establishing the U.S.
exclusive economic zone (EEZ) in the Atlantic,
Pacific and Arctic. The U.S. EEZ is the largest
in  the  world,  spanning over  13,000 miles  of
coastline  and  containing  3.4  million  square
nautical  miles  of  ocean—larger  than  the
combined land area of all fifty states, according
to the U.S. National Oceanic and Atmospheric
Administration.  On  the  same date,  President
Reagan also issued the United States Oceans
Policy  Statement,  supported  by  National
Security  Decision  Directive  83,  which
documents the U.S. view that UNCLOS reflects
customary  international  law  and  fulfils  U.S.
interest in “a comprehensive legal framework
relating  to  competing  uses  of  the  world’s
o c e a n s . ”  S u c c e s s i v e  p r e s i d e n t i a l
administrations – Republican and Democrat –
have relied upon Reagan’s precedent to codify
U.S. EEZ claims and legitimize the Freedom of
Navigation (FON) Program in global hot spots
like the South and East China Seas. 

So even as the United States invokes UNCLOS
to proclaim broad territorial gains, assert the
freedom of navigation, and challenge excessive
maritime claims, Washington has no seat at the
table  in  protecting  U.S.  rights  and  claims
within the treaty’s institutional framework. As a
non-party, Washington remains on the outside
looking  in  as  the  international  community
moves forward in defining the legal landscape
affecting  over  70  percent  of  the  world’s
surface.

Identifying the National Interest

To the extent that the United States relies on
custom, as supported by power, to protect its
interests,  there  are  material  benefits  to  free
riding  from the  UNCLOS regime.  As  I  have

https://www.washingtonpost.com/business/economy/withdrawal-from-trans-pacific-partnership-shifts-us-role-in-world-economy/2017/01/23/05720df6-e1a6-11e6-a453-19ec4b3d09ba_story.html
https://www.nytimes.com/2017/06/01/climate/trump-paris-climate-agreement.html?_r=0
http://www.nytimes.com/1982/07/10/world/us-will-not-sign-sea-law-treaty.html
http://www.un.org/depts/los/convention_agreements/convention_overview_part_xi.htm
http://www.un.org/depts/los/convention_agreements/convention_overview_part_xi.htm
https://www.foreign.senate.gov/imo/media/doc/treaty_103-39.pdf
https://treaties.un.org/pages/overview.aspx?path=overview/glossary/page1_en.xml
https://www.state.gov/s/l/treaty/pending/
https://www.c-span.org/video/?c4504906/us-senator-orrin-hatch-restoring-united-states-senate-worlds-greatest-deliberative-body
https://treaties.un.org/pages/ViewDetailsIII.aspx?src=TREATY&mtdsg_no=XXI-6&chapter=21&Temp=mtdsg3&lang=en
https://www.archives.gov/federal-register/codification/proclamations/05030.html
https://www.nauticalcharts.noaa.gov/csdl/mbound.htm
https://www.nauticalcharts.noaa.gov/csdl/mbound.htm
http://www.gc.noaa.gov/documents/2011/012711_gcil_maritime_eez_map.pdf
http://www.gc.noaa.gov/documents/2011/012711_gcil_maritime_eez_map.pdf
https://www.state.gov/documents/organization/143224.pdf
https://www.state.gov/documents/organization/143224.pdf
https://fas.org/irp/offdocs/nsdd/nsdd-83.pdf
https://fas.org/irp/offdocs/nsdd/nsdd-83.pdf
https://fas.org/irp/offdocs/nsd/nsd49.pdf
https://fas.org/irp/offdocs/pdd/pdd-36.pdf
https://www.law.cornell.edu/cfr/text/33/2.30
https://www.law.cornell.edu/cfr/text/33/2.30
https://www.state.gov/e/oes/ocns/opa/maritimesecurity/
https://www.state.gov/e/oes/ocns/opa/maritimesecurity/
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noted elsewhere, however, the law of the sea
has  not  followed  a  linear  progression  and
customary  international  law  is  subject  to
variance  and  contestation.  Moreover,
arguments  against  accession  ignore  the
significant  costs  that  the  United  States  has
incurred and continues to pay by remaining a
non-party. Put another way, in determining the
national interest, we have to fully account for
the material advantages provided by accession
to the Convention.

Ratification will give the United States a direct
voice in UNCLOS bodies like the International
Tr ibunal  for  the  Law  of  the  Sea,  the
Commission on the Limits of  the Continental
Shelf, and the International Seabed Authority.
For  instance,  at  a  recent  gathering  at  the
American Society of International Law (ASIL),
Douglas  Burnett,  a  maritime  attorney  and
advisor  to  the  International  Cable  Protection
Committee,  explained  that,  in  the  current
landscape, U.S. telecommunications companies
are  forced to  seek foreign state  sponsors  to
voice their concerns in UNCLOS disputes over
undue  interference  by  coastal  states  to  the
freedom to lay undersea cables. An estimated
98  percent  of  worldwide  internet  data  is
transmitted  through  the  web  of  fiber  optic
cables lying on the ocean floor, which are the
arteries of the global economy, and, therefore,
a significant U.S. concern.

In addition, UNCLOS reflects traditional U.S.
policy with respect to living marine resource
management,  conservation,  and  exploitation.
For example, from within the treaty, the United
States can more effectively exert its leadership
in  managing  depleted  fish  stocks,  which
migrate internationally across maritime zones
and the high seas. Organizations as disparate
as  the  World  Wildlife  Fund  and  the  U.S.
Chamber of Commerce have strongly supported
U.S.  accession.  According  to  John  Norton
Moore, director of the Center for Oceans Law
and Policy at the University of Virginia, since
the U.S. already follows the treaty, the costs of

compliance are insignificant, particularly when
weighed against the U.S. capacity to influence
institutional  development  in  global  maritime
policy.

More broadly, the UNCLOS regime is part of
the bedrock of the U.S.-led liberal order. As G.
John Ikenberry argued in After Victory, since
the  Congress  of  Vienna,  leading  states  have
employed  inst itut ional  strategies  as
mechanisms to establish restraints on arbitrary
state  power  and  embed  a  favorable  and
resilient international system. In this instance,
the  Convention  and  1994  Agreement  were
negotiated during a time of  U.S.  ascendance
and Western unity in international affairs. At
ASIL, Myron Nordquist, Associate Director of
the  Center  for  Oceans  Law  and  Policy,
articulated  how  UNCLOS  reflects  important
U.S. interests regarding restraints on economic
exclusive  zone,  continental  shelf  resources,
innocent passage across the territorial waters,
the  passage  rules  for  transiting  straits  and
archipelagic sea lanes, and, of course, the high
seas freedoms.  U.S.  ratification will  serve to
“lock in” these advantages affecting the global
commons, and negotiated by the United States
from a position of primacy in world affairs.

The  strategic  necessity  of  preserving  U.S.
national interests via accession to UNCLOS is
most evident in the evolving waters of the Artic
and South China Sea.

The Arctic and the South China Sea

Climate change is heating up the race for the
Arctic  as  receding  sea  ice  gives  way  to
increasing  human  activity.  In  addition  to
advancing new sea lanes, nations bordering the
Arctic Ocean are seeking to develop offshore
resources,  particularly  in  the  energy  sector.
UNCLOS  (Part  VI)  gives  the  coastal  state
sovereign  rights  over  the  resources  of  its
continental shelf. The Convention also permits
a coastal state with a broad continental margin
to establish a shelf limit beyond 200 nautical
miles  based  on  specifically  defined  criteria

http://thediplomat.com/2016/05/lords-of-navigation-grotius-freitas-and-the-south-china-sea/
http://thediplomat.com/2015/07/mandate-of-heaven-an-adiz-in-the-south-china-sea/
http://thediplomat.com/2015/07/mandate-of-heaven-an-adiz-in-the-south-china-sea/
https://www.youtube.com/watch?v=41Rckjuiwh0
http://www.squirepattonboggs.com/en/professionals/b/burnett-douglas-r
https://www.isa.org.jm/sites/default/files/files/documents/techstudy14_web_27july.pdf
https://fas.org/sgp/crs/row/RL32185.pdf
https://fas.org/sgp/crs/row/RL32185.pdf
https://www.worldwildlife.org/press-releases/president-urges-senate-to-take-final-step-for-u-s-to-join-law-of-the-sea
https://www.foreign.senate.gov/imo/media/doc/Donohue%20Testimony.pdf
https://www.foreign.senate.gov/imo/media/doc/Donohue%20Testimony.pdf
https://content.law.virginia.edu/faculty/profile/jnm9s/1192475
https://content.law.virginia.edu/faculty/profile/jnm9s/1192475
http://press.princeton.edu/titles/6981.html
http://cnsl.virginia.edu/myron-h-nordquist
https://www.nytimes.com/interactive/2017/05/03/science/earth/arctic-shipping.html?_r=0
http://www.un.org/depts/los/convention_agreements/texts/unclos/part6.htm
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under  UNCLOS  (Article  76)  that  take  into
account the geophysical characteristics of the
seabed  and  subsoil.  Any  such  claim  to  an
extended  continental  shelf  is  subject  to  the
rev iew  and  recommendat ions  of  the
Commission on the Limits of  the Continental
Shelf.  The  five  Arctic  coastal  states  –  the
United  States,  Canada,  Russia,  Norway,  and
Denmark (via  its  Greenland territory)  –  have
made  or  are  in  the  process  of  preparing
submissions to the commission.

 

U.S. Extended Continental Shelf (ECS)
Map

 

According  to  the  U.S.  Extended  Continental
Shelf Task Force, an interagency governmental
body, preliminary studies indicate that the U.S.
extended  continental  shelf  is  at  least  one
million square kilometers – an area about twice
the size of  California.  The United States has
extended  continental  shelves  in  several
offshore areas, including in the Arctic Ocean
north of  Alaska,  the Atlantic  East  Coast,  the
Bering Sea, Pacific West Coast, and the Gulf of
Mexico.

Given that the United States has not ratified
UNCLOS,  however,  U.S.  nationals  may  not
serve as members of the Commission on the
Limits of the Continental Shelf. It is not clear
whether  the  United  States,  as  a  non-state
party,  can  even  make  a  legally  recognized
submission  to  the  commission  to  assert  its
claim and fully  protect  its  proprietary  rights
and energy interests such as in the Arctic. In
contrast,  Russia,  which  may  be  entitled  to
almost  half  of  the  Artic  region’s  area  and
coastline, has already made its submission for
vastly  extending  its  continental  margin,
including a claim to the Lomonosov Ridge, an
undersea  feature  spanning  the  Arctic  from
Russia to Canada. Russia and Canada are the
two countries with which the United States has
potentially  overlapping  extended  continental
shelf claims.

This  maritime  boundary  dispute  is  no  small
matter. The U.S. Geological Survey estimates
that the Arctic holds 22 percent of the world’s
undiscovered oil and gas, amounting to more
than 412 billion barrels of oil equivalent. Legal
certainty in maritime delimitation is critically
important for Arctic states and their respective
energy  companies.  On  June  8,  2012,  Rex
Tillerson, as chairman and CEO of ExxonMobil,
wrote  to  the  Senate  Foreign  Relations
Committee to vociferously urge U.S. accession
to UNCLOS:

“Perhaps  the  best  example  of  the  need  for
certainty  in  an  area  with  great  unexplored
potential  involves  the  Arctic  Ocean…Several
countries,  including  the  United  States,  are
provided with a claim to extended exploitation
rights under the application of UNCLOS in the
Arctic. The legal basis of claims is an important
element to the stability of property rights.”

In the absence of treaty ratification, Tillerson
noted that the United States suffers from the
dual disadvantage of having both a cloud over
the international  status of  U.S.  claims and a
weakened  ability  to  challenge  other  states’

http://www.un.org/depts/los/convention_agreements/texts/unclos/part6.htm
https://www.continentalshelf.gov/about/index.htm
https://www.continentalshelf.gov/about/index.htm
http://www.un.org/depts/los/clcs_new/commission_members.htm#Members
http://www.un.org/depts/los/clcs_new/commission_members.htm#Members
http://www.un.org/depts/los/clcs_new/submissions_files/rus01/RUS_CLCS_01_2001_LOS_2.jpg
http://www.telegraph.co.uk/news/worldnews/europe/russia/11782413/Russia-claims-resource-rich-swathe-of-Arctic-territory.html
http://science.sciencemag.org/content/324/5931/1175.full
https://seasresearch.wordpress.com/2016/12/15/u-s-secretary-of-state-nominee-tillerson-on-los-convention-in-2012/
https://seasresearch.wordpress.com/2016/12/15/u-s-secretary-of-state-nominee-tillerson-on-los-convention-in-2012/
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conflicting claims.

 

Arctic National Boundary Claims Map

As  a  sovereign  state,  the  United  States  can
object to overlapping claims and take action in
the  Arctic  consistent  with  international  law.
Awkwardly,  however,  arguments  against
UNCLOS ratification must turn to support from
the International  Court  of  Justice,  which has
ruled  (Nicaragua  v.  Columbia,  2012)  that
continental shelf rights exist as a matter of fact
and do not need to be expressly claimed. Even
if custom provides one remedy, a contract is
better than a handshake – more so in a world of
power  and  interdependence.  Moreover,  the
Arctic  coastal  states,  including  the  United
States, have positively affirmed that the law of
the  sea  provides  the  “legal  framework”  for
resolving  overlapping  territorial  claims.
Intergovernmental  bodies  like  the  Arctic
Council,  while  useful  for  multilateral
cooperation,  lack  authority  for  resolving
territorial conflicts. As the future secretary of
State, Tillerson, wrote to the Senate: “UNCLOS
can provide an efficient, comprehensive legal
basis  for  the  settlement  of  these  conflicting
claims, thus providing the stability necessary to
suppor t  expens ive  exp lora t ion  and

development.”

The South China Sea is another area of heated
contestation  where  UNCLOS  serves  as  the
guidepost for clarity. Of notable importance is
the ruling from the South China Sea arbitration
that UNCLOS comprehensively allocates rights
to maritime areas thereby precluding historic
claims like China’s “Nine-Dash Line.” From this
principle,  the  arbitral  tribunal  systematically
refuted China’s extensive claims and actions in
the  South  China  Sea  beyond  the  treaty’s
carefully  crafted  limitations.  In  the  view  of
Washington,  these  limitations  include  undue
attempts to curtail the freedoms of navigation
and overflight in EEZs. Notably, China takes an
opposing  view  and  asserts  the  ability  to
prohibit  foreign  military  operations  in  its
claimed EEZs. Thus, although, in the past, the
United States has officially remained neutral on
competing  claims  in  the  South  China  Sea,
Washington has a compelling national security
interest  in  upholding  the  substance  of  the
arbitral tribunal’s ruling.

Like  U.S.  claims  in  the  Arctic,  the  United
States’ legal rights in the South China Sea are
not academic. As reported by Ronald O’Rourke,
a  U.S.  naval  affairs  analyst,  the  EEZ  legal
dispute between Washington and Beijing has
led  to  significant  confrontations  between
Chinese  and  U.S.  ships  and  aircraft  in  and
above  international  waters.  For  example,  in
August  2014,  a  Chinese  J -11  f ighter
dangerously intercepted a U.S. P-8A Poseidon,
a  naval  reconnaissance aircraft,  operating in
the  South  China  Sea  approximately  117
nautical  miles  east  of  Hainan Island.  Beijing
has  repeatedly  attempted  to  link  security
prerogatives with the functional jurisdiction of
maritime zones, like EEZs, by limiting high seas
freedoms,  even  to  the  extent  of  threatening
unduly restrictive aircraft defense identification
zones (ADIZs) in international airspace. Thanks
to the arbitral tribunal’s artful debunking of the
nature  of  Chinese-claimed  maritime  features
and related entitlements, there is greater legal

http://www.icj-cij.org/docket/files/124/17164.pdf
https://www.amazon.com/Power-Interdependence-World-Politics-Transition/dp/0316489360
http://www.oceanlaw.org/downloads/arctic/Ilulissat_Declaration.pdf
http://www.arctic-council.org/index.php/en/about-us/arctic-council/faq
http://www.arctic-council.org/index.php/en/about-us/arctic-council/faq
http://www.pcacases.com/web/view/7
https://pca-cpa.org/wp-content/uploads/sites/175/2016/07/PH-CN-20160712-Award.pdf
https://pca-cpa.org/wp-content/uploads/sites/175/2016/07/PH-CN-20160712-Award.pdf
http://timesofindia.indiatimes.com/world/us/John-Kerry-says-US-neutral-on-South-China-Sea-wants-China-to-follow-laws/articleshow/53394286.cms
http://www.andrewerickson.com/wp-content/uploads/2017/04/CRS_ORourke_China-Maritime-EEZ-Disputes_20170410_R42784.pdf
https://www.nytimes.com/2014/08/23/world/asia/us-says-chinese-fighter-jet-confronted-american-navy-plane.html?_r=0
http://thediplomat.com/2015/07/mandate-of-heaven-an-adiz-in-the-south-china-sea/
http://thediplomat.com/2015/07/mandate-of-heaven-an-adiz-in-the-south-china-sea/
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clarity on U.S. operational rights in the South
China  Sea.  For  instance,  although  some
Chinese-claimed  features  are  entitled  to  a
territorial sea (12 nautical miles) none of the
features in the Spratly Islands or Scarborough
Reef generate an EEZ (200 nautical miles) or
continental shelf. By formally joining UNCLOS,
the United States will be in a stronger position
to support the ruling of the arbitral tribunal in
the face of opposing action from China.

 

South China Sea Arbitration, Maritime
Entitlements Map

 

More broadly, because substantial portions of
the  world’s  oceans  are  claimable  as  EEZs,
universal  adoption  of  the  Chinese  position

would  significantly  alter  the  U.S.  military’s
ability to sail and fly worldwide. These debates
over high seas freedoms and EEZs are likely to
continue.  For  example,  as  I  wrote  in  the
Harvard  National  Security  Journal,  the  so-
called  “Castaneda  formula”  under  UNCLOS
(Article  59)  opens  the  door  for  further
articulation of EEZ functional jurisdiction and
any  potential  limitation  on  the  high  seas
freedoms.  Under  this  formula,  a  diplomatic
compromise,  in  cases  where  the  Convention
“does not attribute rights or jurisdiction to the
coastal  State  or  to  other  States  within  the
exclusive  economic  zone,”  any  conflicts
regarding EEZ functional jurisdiction should be
resolved on the “basis of equity” and in light of
“all  the  relevant  circumstances,  taking  into
account  the  respective  importance  of  the
interests involved to the parties as well as to
the  international  community  as  a  whole.”
Defining  the  so-called  “residual  rights”  of
states  requires  interpreting  what  rights  are
included in the treaty’s text as well  as what
rights are omitted. The United States can more
effectively anticipate and shape these debates
impacting  U.S.  national  security  as  a  state
party to UNCLOS.

EEZ Claims World Map

 

In a twist, U.S. opponents of ratification may

http://harvardnsj.org/wp-content/uploads/2016/02/Almond-PUBLISH.pdf
http://www.un.org/depts/los/convention_agreements/texts/unclos/part5.htm
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view the South China Sea case as supporting
their  position  for  remaining  outside  of
UNCLOS. One of Beijing’s chief objections was
that  the  arbitral  tribunal  should  not  have
intervened, arguing that the dispute essentially
involved delimiting maritime boundaries, which
would  fall  outside  compulsory  dispute
settlement  pursuant  to  a  declaration  China
made under UNCLOS (Article 298(1)(a)(i)). As I
explained previously, the arbitral tribunal was
careful  to  limit  its  discretion  to  determining
whether  certain  Chinese-claimed  features  –
particularly in relation to the Spratly Islands
and  Scarborough  Shoal  –  could  generate
maritime  entitlements  as  high-tide  features.

The  arbitral  tribunal,  however,  could  have
declined to even rule on these issues in light of
the  impact  an  analysis  on  maritime features
and  entitlements  would  implicitly  have  on
Chinese  boundary  claims.  By  analogy,  under
the  U.S.  legal  system,  courts  defer  certain
“political  questions”  because  the  matter  is
considered  unsuited  to  judicial  inquiry,  and
more  constitutionally  appropriate  for
settlement by the political branches. While the
arbitral  tribunal  may  have  been  technically
correct  on  the  legal  merits  in  the  case,
UNCLOS faced a greater institutional harm if
China had followed through on Beijing’s threat
to  withdrawal  from the treaty.  The fact  that
China  did  not  withdraw  suggests  that  the
balance  of  interests  favored  continued
participation in UNCLOS, a calculus that could
further tilt as Beijing advances its blue-water
navy.

U.S. critics of UNCLOS may perceive the South
China  Sea  scenario  as  prime  evidence  of
meddling  by  an  international  court.  Myron
Nordquist offered a hypothetical in which the
United  States  ratifies  and  submits  a  similar
declaration,  but  in  relation  to  excluding
disputes  over  military  activities  from
compulsory  dispute  settlement  (Article
298(1)(b)). Despite such a declaration and U.S.
objections,  an  international  tribunal  may

attempt  to  intervene  in  a  dispute  where
another  state  party  challenges  U.S.  FON
operations  in  its  EEZ.  Other  potential
controversies could include revisiting U.S. EEZ
claims in the Pacific – for example, in relation
to Howland and Baker Islands,  Jarvis  Island,
Johnson Atoll,  or Palmyra Atoll  and Kingman
Reef – based on the arbitral tribunal’s analysis
of rocks and islands in the South China Sea.
Even if you believe that such fact patterns seem
improbable,  American opponents  of  UNCLOS
and international law may seize upon the South
China  Sea  arbitration  as  a  dangerous
harbinger.

During  his  confirmation  hearing,  Secretary
Tillerson  backed  away  from his  2012  letter,
acknowledging domestic critics of international
courts.  General  James  Mattis  was  similarly
circumspect  before  the  Senate.  Even  the
abstract  threat  of  international  court
jurisdiction  results  in  theatrics  in  American
politics.  To  recall,  in  response  to  the  Rome
Statute,  Republican  Senator  Jesse  Helms
sponsored  the  American  Service-Members
Protection Act, which was affectionately called
the “The Hague Invasion Act.” There are those
in  Beijing  that  may  share  the  late  senator’s
sentiments.

The Domestic Trump Card 

For  a  White  House  under  siege,  UNCLOS
ratification may present an opportunity for a
specific  foreign  policy  achievement.  After  all
the  United  States  is  engaged  in  an  unequal
bargain:  adhering  to  the  terms  of  UNCLOS
without  enjoying  the  benefit  of  shaping  the
treaty’s  rules  or  institutions.  But  the  Trump
administration  has  already  demonstrated  a
clear  penchant  for  withdrawing  from
international  agreements  –  such  the  Trans-
Pacific  Partnership,  a  multilateral  trade
agreement, and the Paris Agreement, a global
c l imate  accord.  As  noted  above,  the
Congressional  nomination  testimonies  of
Secretaries Tillerson and Mattis provide little

http://www.fmprc.gov.cn/mfa_eng/zxxx_662805/t1217147.shtml
http://thediplomat.com/2016/07/interview-the-south-china-sea-ruling/
http://thediplomat.com/2016/07/interview-the-south-china-sea-ruling/
https://www.law.cornell.edu/supremecourt/text/369/186
http://www.japantimes.co.jp/news/2016/06/21/national/politics-diplomacy/beijing-indicates-may-exit-u-n-sea-convention-south-china-sea-ruling-disappoints/
http://www.japantimes.co.jp/news/2016/06/21/national/politics-diplomacy/beijing-indicates-may-exit-u-n-sea-convention-south-china-sea-ruling-disappoints/
https://www.gpo.gov/fdsys/pkg/CRPT-108erpt10/html/CRPT-108erpt10.htm
https://www.gpo.gov/fdsys/pkg/CRPT-108erpt10/html/CRPT-108erpt10.htm
http://www.un.org/depts/los/convention_agreements/texts/unclos/part15.htm
http://www.un.org/depts/los/convention_agreements/texts/unclos/part15.htm
http://www.thisweekinimmigration.com/uploads/6/9/2/2/69228175/hearingtranscript_senateforeignrelationstillersonconfirmationhearing_2017-01-11.pdf
http://www.thisweekinimmigration.com/uploads/6/9/2/2/69228175/hearingtranscript_senateforeignrelationstillersonconfirmationhearing_2017-01-11.pdf
https://www.armed-services.senate.gov/imo/media/doc/Mattis%20APQ%20Responses_01-12-17.pdf
https://www.armed-services.senate.gov/imo/media/doc/Mattis%20APQ%20Responses_01-12-17.pdf
https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
https://www.icc-cpi.int/nr/rdonlyres/ea9aeff7-5752-4f84-be94-0a655eb30e16/0/rome_statute_english.pdf
https://2001-2009.state.gov/t/pm/rls/othr/misc/23425.htm
https://2001-2009.state.gov/t/pm/rls/othr/misc/23425.htm
http://www.smh.com.au/world/trumprussia-tempers-flare-at-a-white-house-under-siege-20170516-gw6eoa.html
https://www.whitehouse.gov/the-press-office/2017/01/23/presidential-memorandum-regarding-withdrawal-united-states-trans-pacific
https://www.whitehouse.gov/the-press-office/2017/01/23/presidential-memorandum-regarding-withdrawal-united-states-trans-pacific
https://www.whitehouse.gov/the-press-office/2017/06/01/president-trump-puts-american-jobs-first
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comfort. If the Trump administration were to
oppose  UNCLOS  ratification  it  would  be  a
remarkable and deplorable break in bi-partisan
presidential leadership.

Even  assuming  the  Trump  administration’s
support,  accession  will  not  come  easily.
According  to  a  Congressional  report,  in  the
course of U.S. history, only 1,100 treaties have
been  ratified  in  comparison  to  over  18,500
reported executive agreements. Senate inaction
has proven to be a very effective veto. Even
treaties that flow from American leadership, in
areas  like  protecting rights  for  persons  with
disabilities,  are  rejected.  As  such,  treaty
ratification  would  be  a  monumental  (and
surprising)  legacy-builder  for  Trump.

Global  frameworks  like  UNCLOS  are  also
exceptional  events  in  international  affairs.
Advocates  and  opponents  of  U.S.  accession
both acknowledge that the terms of UNCLOS
would be impossible to negotiate today. In my
view, this reality demonstrates the wisdom of
locking-in  U.S.  gains  and  the  importance  of
establishing  international  institutions  capable
of  maintaining  validity  in  a  changing
geopolitical  environment.  Treaty-making  and
diplomacy  require  a  certain  “suppleness,”  to
borrow  from  Ruth  Wedgwood,  Professor  of
International  Law  and  Policy  at  the  John
Hopkins  School  of  Advanced  International
Studies.  U.S.  participation  could  strengthen
UNCLOS by ensuring that new life is breathed
into the document’s text, consistent with U.S.
interests.

Unfortunately,  the  contemporary  political
environment  is  characterized  by  a  rigidness
and polarization that defy supple solutions for
U.S.  accession  to  UNCLOS.  The  current
populist  strain  is  characterized by a  faith  in
strong leaders, a disdain of perceived limits on
sovereignty  and  a  distrust  of  powerful
international  institutions.  Criticism  of
international  law  has  taken  on  a  religious
fervor, become an emotional calling. The South

China Sea case may only prove the ideological
point  of  detractors  of  international  legal
regimes  l ike  UNCLOS,  no  matter  how
shortsighted.  

As  I  have  argued  before,  preserving  the
international  order and protecting the global
commons  is  an  important  means  for  putting
“America first.” Whether navigating the world’s
oceans,  piloting  international  airspace,  or
browsing the World Wide Web, U.S. influence
is demonstrated by and promoted under this
rules-based order. The global regimes America
helped  construct  not  only  have  supported
historic gains in global wealth (with nearly a
billion people lifted from absolute poverty over
the last 30 years), but also have provided for
the power and affluence that the United States
and its citizens enjoy today. This has not been a
zero  sum  game  for  America.  Moreover,  the
international community and the United States,
especially,  would  find  new  and  significant
transaction costs if Washington withdraws from
the world’s governing institutions. Relying on
rising powers like China to steer the course of
global  politics,  a  role  Beijing  increasingly
relishes,  is  a  gamble  that  a  former  casino
owner like Trump may appreciate.

Perhaps in this Trump era, only a figure like
Donald  J.  Trump  can  lend  legitimacy  to  a
complex global undertaking that is in the U.S.
national  interest.  The  Republican-controlled
Senate is unlikely to act without political cover
from  the  White  House.  In  other  words,  a
Republican leader and populist dealmaker may
be  required  to  overcome  the  trump card  of
domestic  politics  in  this  vital  area  of  U.S.
foreign  policy.  This  scenario  will  require
decisive  presidential  leadership  and  a  clear
view of the national interest in Washington.

If Richelieu were able to roam the halls along
Pennsylvania Avenue, would his Red Eminence
be able to find what he described as the “torch
of  reason”  –  the  light  that  must  guide  the
conduct of princes and their states? During the
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https://www.state.gov/s/l/treaty/text/index.htm
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https://www.sais-jhu.edu/ruth-wedgwood
https://www.foreignaffairs.com/articles/world/2017-04-17/liberal-order-rigged
https://www.foreignaffairs.com/articles/world/2017-04-17/liberal-order-rigged
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https://www.nytimes.com/2016/04/28/us/politics/transcript-trump-foreign-policy.html?_r=1#story-continues-1
https://www.nytimes.com/2017/06/01/us/politics/climate-accord-trump-china-global-leadership.html?_r=0
https://www.nytimes.com/2017/06/01/us/politics/climate-accord-trump-china-global-leadership.html?_r=0
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Thirty Years’  War,  the stakes were high and
politics  unforgiving,  but  Richelieu’s  vision  of
the raison d’État provided grounds for a future
Westphalian  peace.  He  observed  that  while
authority  constrains  obedience,  reason
captivates it. Fortunately, we need not resort to
hypotheticals to assess U.S. leadership and the
national interest in the Trump era. Whether the
United States ratifies UNCLOS will provide us
the measure we seek.
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